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OPINION ..AND.. ORDER

The appellants petition for review of the initial

decision, issued November 5, 1986, which sustained the

adverse actions taken against them by the Department of

Justice, Federal Bureau for Prisons. For the reasons set

forth below, the Board GRANTS their petition. 5 U.S.C.

§ 7701(e); 51 Fed. Reg. 25,158 (1986) (to be codified at 5



C.F.R. § 1201. 116} .l The initial decision is AFFIRMED as

MODIFIED. Appellant Bilger's demotion is SUSTAINED.

Appellants Grubbs' and Kisamore's removals are SUSTAINED.

The agency charged the appellants with violations of

the Standards of Conduct involving a conflict of interest

and failure to report a conflict of interest for their

involvement in the removal of sixty 55-gallon barrels of

industrial waste from the UNICOR plastics factory at the

Federal Correctional Institution (FCI) , Bastrop, Texas, in
•)

January 1986. Appellant Grubbs was the Superintendent of

Industries; appellant Bilger was the Factory Manager; and

appellant Kisamore the Business Manager.

During a meeting on or about January 21, 1986, the

appellants discussed the situation involving the barrels.

Ms. Kisaraore stated that she had been quoted a price of

$1,200.00 per barrel for a company to analyze the contents

of the barrels and had been unable to find a company to

remove the barrels. During the meeting, Robert Kruse, a

1 On July 10, 1986, the Board republished its entire rules
of practice and procedure in the Federal Register. For ease
of reference, citations will be to the Board's regulations
at 5 C.F.R. Part 1201. However, parties should refer to 51
Fed. Reg. 25,146-72 (1986) for the text of all references to
this part.

2 UNICOR is a government-owned corporation which uses
inmate labor at federal prison facilities to produce goods
and services for other government agencies. The UNICOR
facility at FCI Bastrop produced Kevlar helmets for the Army
and fiberglass lifeboat canisters for the Navy.



Plastics Worker Foreman and acting General Foreman,3

jokingly told them that he would haul the barrels away for

$200.00 per barrel. Several days later, t.he appellants

approached Mr. Kruse and asked him if his offer to remove

the barrels was still good. Mr* Kruse agreed to remove the

barrels. Mr. Grubbs authorized a purchase order for the

service of removing the barrels. Acting on Ms. Kisamore's

advice, Mr. Kruse provided the name of a nonexistent

company, Central Texas Disposal, a post office box address,

an out-of-service telephone number, and his wife's name as

the company contact person.

On Saturday and Sunday, January 25, and 26, 1986, Mr.

Kruse, acting alone, removed the barrels from UNICOR and

took them to farmland which he owned approximately twenty-

five miles from FCI Bastrop. After removing "the barrels,

Mr. Kruse approached Ms. Kisaroore for advice on what to do

to receive payment. Appellant Kisamore provided Mr. Kruse

with a blank invoice t which he completed with the

information, and he subsequently received $12,000.00 from

the agency.

On March 14, 1986, the Texas Water Commission contacted

the Bastrop warden and informed him that it was

investigating a hazardous chemical waste spill at Mr.

Kruse's property and that the chemicals were suspected to

3 The agency also removed Mr. Kruse for his part in this
incident, and he appealed to the Board. The cases were
consolidated for the purpose of the hearing, but Mr. Kruse
has filed a separate petition for review.



have come from FCI Bastrop. The subsequent investigations

revealed the agreement between the appellant's and Mr.

Kruse.

The Warden proposed that all of the participants be

removed, but the deciding official determined that Mr.

Bilger was not an active participant in the arrangement and,

therefore, reduced his penalty to a demotion to Plastics

Worker Foreman. The participants appealed the adverse

actions to the Board's Dallas Regional Office, and the

administrative judge consolidated the cases for the purpose

of the hearing. The administrative judge issued a

consolidated initial decision, which discussed each

appellant's case individually, and affirmed the agency's

actions.

The three appellants involved here obtained legal

representation after the hearing and filed a joint petition

for review. Their petition alleges that: (1) The

administrative judge denied them administrative due process;

(2) the administrative judge erred by applying an incorrect

legal standard in determining whether the preponderance of

theevidence established a conflict of interest or failure

to report a conflict of interest,- and (3) the administrative

judge erred in finding that the appellants' penalties ware

reasonable under the circumstances of these cases. The

agency responded in opposition to the petition for review.



ISSUES

1. Did the administrative judge's actions deny the

appellants administrative due process?

2. Did the administrative judge err in finding that

the appellants' conduct constituted conflicts of interest

and that they failed to report a conflict of interest?

3. Did the administrative judge err in determining

that the appellants' penalties were reasonable under the

circumstances of these cases?

1 • The ____ admin istrative judge,* s actions did not, deny the

appel 1 ants adre 1 n i stra tjve due process >

In making their claim that they were denied due

process, the appellants cited six areas in which they

believed that the administrative judge's actions prevented

them from receiving a fair hearing: (1) Failure to impose

sanctions against the agency for repeated failures to comply

with Board orders; (2) admitting into evidence

unauthenticated transcriptions of allegedly illegible

affidavits, over the appellants' objection; (3) improper

reliance on the transcriptions and affidavits which were

contradicted by the appellants' live testimony at the

hearing*" (<) admitting into evidence the agency fs regulation

governing its Standards of Conduct, P.S. 3000.1, without

providing copies to the appellants; (5) failing to grant the

appellants' motion to dismiss the appeals without prejudice

because of a pending criminal investigation; and (6)
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improperly relying on the demeanor of the appellants in

resolving substantive issues. These contentions must be

rejected.

At the beginning of the hearing, the appellants filed a

motion for sanctions against the agency based on its failure

to comply with: (1) The administrative judge's order that

the parties submit their witness and exhibit lists no later

than fourteen days prior to the hearing; (2) his order

granting Appellant Bilger's motion to compel discovery? (3)

his order granting Appellant Kisamore's motion to compel

discovery; and (4) the agency's own agreement to provide the

discovery material reqxiested by Appellant Grubbs. The

administrative judge denied the motion because he found that

the appellants had not established that they were harmed by

the agency's actions. We agree.

The imposition of sanctions is a matter within the

administrative judge's sound discretion, and absent a

showing that such discretion has been abused, the

administrative judge's determination will not be found to

constitute reversible error. See Felter v. Department of

Transportation, 16 H.S.P.R. 132? 135-34 (1983). Further,

administrative judges have broad discretion in ruling on

matters of discovery, and, if an administrative judge does

commit an error concerning discovery, that error is not per

se reversible error. See Esparza v. United States Air

Force, ~2 M.S.P.R. 186, 188 (.1984). To establish reversible

error, the party must show that the error adversely affected



the party's substantive rights, See Karapinka v, Department

of Energy, 6 M.S.P.P. 124, 127 (1981).

We note initially that the agency did not refuse to

comply with the administrative judge's orders but that it

complied after the material was due. The appellants allege

that the agency's delay created a hearing by ""ambush,* but

the appellants have not r.hown that the substance of the

agency's exhibits was unknown to the appellants prior to the

hearing.

The appellants have shown no discrepancies in the

substance of P.S. 3000,1* the Standards of Conduct

regulation presented at the hearing, and the instruction

which the agency provided to them earlier. Further,

although the appellants now contend that the agency

innp&rraissibly introduced P.S. 3000.1 without providing ther,

copies, the appellants and their representative at the

hearing did not, raise this objection at the time of its

introduction into evidence. Finally, we note that the

proposals to remove the appellants restated the substance of

the cited provisions of the regulation and, thereby,

informed the appellants of the nature of the charges against

them.

With regard to the introduction o* the transcriptions

of "-.he appellant!,' affidavits, the inspector who hand-wrote

the affidavits and prepared the transcriptions was present

and testified at the hearing. The appellants have

identified no inaccuracy in tne transcriptions, and the
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hand-written affidavits are not '"illegible* and cam be read

without reference to the transcriptions. Accordingly, the

appellants have shown no harm to their substantive rights

from the agency's introduction of the transcriptions at the

hearing.

With respect to the agency's response to the

administrative judge's orders concerning discovery, the

appellants have not shown that they were harmed by the delay

or that the agency acted in bad faith. The administrative

judge required the agency to provide Mr. Bilger with a list

of actions proposed or taken by the Federal Bureau of

Prisons, South Central Region, on the basis of conflict of

interest and with information about an allegedly similar

chemical spill at the agency's Lompoc, California, facility.

The record indicates that the agency made a good faith

effort to obtain the information required, and Mr. Bilger

has not shown that other information existed which the

agency failed to obtain. Mr. Bilger also failed to show

that he was harmed by the delay in receiving the information

concerning Lompoc.

Appellant Grubbs' motion to compel was correctly found

to be untimely. We note also that the agency did, at the

hearing, provide Mr. Grubbs with information he sought

concerning other disciplinary actions taken against

Superintendents of Industry at other agency facilities.

Although Mr. Grubbs contends that the information was

incomplete because it did not include action against
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another, named superintendent, the agency representative set

forth, on the record, the steps which she had taken to

attempt to obtain such information. We find that the agency

did make a good faith effort to obtain the information and

that Mr. Grubbs was unable to identify the other

superintendent's alleged offense or whether the disciplinary

action was ever formally begun.

Appellant Ki^anore received a portion of the material

requested concerning the documentation of other contracts

made outside normal contracting procedures, but did not

receive documentation for all of the transactions requested.

We find, however, that she, too, has failed to show that she

was harmed by the omission of the documents relating to the

purchase of one roll of kevlar from Kyntex and an order for

^coating Kevlar saaterial" from Lewcott, the specific

transactions omitted from the response to her discovery

request. Kisamore Appeal File, Tab 14.

The appellants next contend that their requests for

dismissal of the appeals without prejudice were improperly

denied. The administrative judge did not err in denying the

appellants' oral motions to dismiss their cases without

prejudice because of pending criminal proceedings. The

motions were made after Warden Kerr testified that although

the Federal Bureau of Investigation was not pursuing its

investigation of the *fraud* charges against the appellants,

the Environmental Protection Agency's investigation into

possible criminal violations by the appellants was
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continuing. The appellants have not shown that they were

unaware of the existence of the EPA investigation or that

they were harmed by the administrative judge's ruling. They

testified at the Board proceeding and have established no

infringement of their Fifth Amendment rights or their

ability tu defend this action.

Similarly, the administrative judge did not commit

reversible error by considering the appellants' aff idavits

or relying on demeanor evidence in resolving substantive

issues. Although the appellants assert that these issues

are procftilural questions, they are more closely related to

the issues of whether the administrative judge applied the

correct standard of proof in evaluating the charges and

whether the penalties imposed exceeded the bounds of

reasonableness. We find no error in the administrative

judge's conclusions.

2. The preponderance of. _the_ evidence establishes the

agency's charge that the appellants' admitted conduct

adversely affected public confidence in the integrity of the

agency_j*nd? Jhjsrjefore, it is unnecessary to resolve the

question of .whether the agency proved its addi t ional

assert ion that the appellants' conduct constitutes a

conf 1 ict of intere3t_._

The administrative judge found that the appellants'

conduct created a conflict of interest. In so doing, he

relied on the appellants' af f idavi ts in which they admitted

being aware that their activities in arranging a contract
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with an agency employeef who invented a fictitious company

to do the contract work, was a conflict of interest.

Initial Decision (I»D.) at 5~6; Agency Files (all

appellants), Tabs 7-9. The appellants recanted these

affidavits in their hearing testimony and contended that

Robert Guzik, the inspector who conducted the agency's

investigation, put those words in their mouths.4

However, we find that it is unnecessary to determine

whether the appellants' admitted conduct constitutes a

conflict of interest. The agency charged the appellants

with violating P.S. 3000.1, Section 735.1, Paragraphs E.l

and .2. The paragraphs provide as follows:

As stated in the above regulations [28
C.F.R. § 45.735 and FPM Chapter 735],
employees shall: ?i.. Conduct themselves
in a manner that creates and maintains
respect for the Department of Justice
and the U.S. Government. In all their
activities, personal and official, they
should always be mindful of the high
standards of behavior expected of their..

2. Avoid any action which might result
in, or create the appearance of,
affecting adversely the confidence of
the public in the integrity of the
Government....

Failure by employees to follow these
regulations or this policy will result
in appropriate disciplinary action, up

4 We find that it is not necessary to rosolve the
appellants' contentions concerning the adnr nistrative
judge's reliance on the sworn affidavits rather than their
live testimony. We note, however, that the administrative
judge's analysis of this issue was inadequate. See Wohlwend
v. Department of Health and Human Services, 16 M.S.P.R. 458,
461 (1983).



12

to and including removal (See Attachment
38 [Table of Penalties]).

Agency Exhibit 4, Appeal Files of Bilger and Grubbs? Agency

Exhibit 3, Appeal File of Kisamore.

Based upon the admission of appellants Grubbs and

Kisamore that they arranged a contract with a fellow

employee, through irregular contracting procedures, and with

the knowledge that the employee had to create a nonexistent

company to fulfill the contract, we find that the

preponderance of the evidence establishes that appellants

Grubbs and Kisamore engaged in conduct adversely affecting

public confidence in the integrity of the government. These

two appellants and Mr. Kruse arranged a surreptitious

contract (in the sense that Mr. Kruse's identity as an

agency employee was concealed from anyone, other than the

participants, who reviewed the contract) and the contract

was based on inside information provided to Mr, Kruse by the

other appellants. We find this conduct to be in violation

of the cited Standards of Conduct without regard to the

issue of whether the conduct constitutes a conflict of

interest.

Further, we find that appellant Bilger's conduct in

failing to report the contract with Mr. Kruse to higher

authority also is conduct adversely affecting public

confidence in the integrity of government. Nor did Mr.

Bilger conduct himself in a manner which would create and

maintain respect for the agency. Appellant Bilger's failure
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to inform higher management of the contract allowed the

situation to develop to the point at which the agency was

ultimately confronted by state and other Federal authorities

because of an alleged hazardous waste spill.

3 •> The administrative judge did not err in determining that

£h_e_ jpenalties imposed on the appellants were reasonable

under the circumstances of these cases.

The administrative judge found that the agency had not

exceeded the bounds of reasonableness by removing appellants

Grubbs and Kisamore and demoting appellant Bilger. The

administrative judge based this finding on the seriousness

of the appellants' offenses and their lack of good

managerial judgment in contracting with Mr. Kruse which he

concluded outweighed the mitigating circumstances, such as

the appellants' lack of intent to gain financially from the

transaction, their lengthy service with the agency, and

their previously good disciplinary records.

The administrative judge also found that appellants

Grubbs and Kisaroore had not demonstrated rehabilitation

potential because they recanted their affidavits admitting

knowledge that they were engaging in a conflict of interest.

I»D, at 20* This was error. The mere fact that an

appellant challenges an agency's characterization of the

nature of his or her conduct does not mean that the

appellant had a lesser potential for rehabilitation.

However, based upon the factual circumstances of this

case, this error was not harmful because the adverse
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publicity generated by the spill that resulted from Mr.

Kruse's disposal of the barrels and the agency's cost in

correcting the spill outweigh all of the asitigating

circumstances raised by the appellants, including their

individual potential for rehabilitation.

ORDER

Accordingly, the initial decision with respect to

appellants Bilger, Grubbs, and Kisamore is AFFIRMED as

MODIFIED. Appellant Bilger's demotion is SUSTAINED.

Appellant Grubbs'removal is SUSTAINED, Appellant Kisamore's

removal is SUSTAINED. This is the final order of the Merit

Systems Protection Board in these appeals. 5 C.F.R.

§ 1201.113(c) .

NOTICE TO APPELLANTS

You aiay petition the United States Court of Appeals for

the Federal Circuit to review the Board's decision in your

appeals if the court has jurisdiction. 5 U.S.C. § 7703.

The address of the court is 717 Madison Place, N.W.,

Washington, D.C. 20439. The court must receive the petition

no later than thirty days after you or your representatives

receive this order.

FOR THE BOARD:
Robert E. Taylor /

Clerk of the Board
Washington, D«C
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